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Irresistible force vs Immovable object: CFI wrestles with the 
conflict between recognition of PRC insolvency regime and 
exclusive jurisdiction clauses 
 
Richard Hudson and Cathy Wu 
 
The recent decision of Mr Justice Harris in Nuoxi Capital Ltd v Peking University Founder Group Co Ltd [2021] HKCFI 
3817 shows the tension between the Hong Kong’s courts willingness to recognise foreign insolvency proceedings and 
the contractual rights of creditors who sought to enforce exclusive jurisdiction clauses in favour of Hong Kong. As is 
noted in the Judgment, this was the first time that these issues had arisen in Hong Kong and are issues of some 
importance in the context of cross-border insolvency, a subject which the Hong Kong courts are having to deal with on 
an increasingly frequent basis.  
 
Background 

 
Peking University Founder Group Co Ltd (PUFG) was an investment holding company incorporated in the Mainland. 
In February 2020, the Beijing No.1 Intermediate People’s Court issued an order that PUFG should commence 
reorganisation pursuant to the Enterprise Bankruptcy Law (Mainland Reorganisation). Administrators (Administrators) 
were appointed to oversee PUFG’s reorganisation.  
 
Prior to its insolvency, PUFG had issued bonds through various BVI subsidiaries (Issuers), which were guaranteed by 
various Hong Kong subsidiaries (Guarantors). 
 
In support of these bonds, PUFG had executed keepwell deeds (Keepwell Deeds) in favour of the Issuers and 
Guarantors (collectively the Plaintiffs). The Keepwell Deeds were governed by English law and contained exclusive 
jurisdiction clauses in favour of the Hong Kong courts. They also provided that PUFG must cause each of the Plaintiffs 
to (a) have a consolidated net worth of at least US$1 at all times, and (b) have sufficient liquidity to ensure timely 
payment by each of the Plaintiffs of any amounts payable by them under the bonds. 
 
The Plaintiffs subsequently defaulted on the bonds and were wound up in their own respective jurisdictions. The 
Plaintiffs in turn claimed that PUFG had defaulted on its obligations to them under the Keepwell Deeds. They initially 
lodged claims with the Administrators in Beijing on the basis of the Keepwell Deeds, but those claims were rejected by 
the Administrators.  
 
The Plaintiffs then issued proceedings against PUFG in Hong Kong (Hong Kong Actions) and requested that (a) there 
be an expedited trial of the Hong Kong Actions (as they were concerned funds would not be set aside for them by the 
Administrators in PUFG’s reorganisation) and (b) a declaration of their rights as a matter of English law (as opposed to 
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an order that PUFG should pay them, which the Plaintiffs accepted the Hong Kong courts will not be in a position to 
give). 
 
The Administrators applied to the Hong Kong Court for a stay of the Hong Kong Actions and recognition and assistance 
in respect of PUFG’s Beijing reorganisation proceedings, utilising a letter of request from the Beijing No.1 Intermediate 
People’s Court.  
 
The Court’s Decision 
 

Having examined the procedures utilised in PUGF’s Mainland Reorganisation, Mr. Justice Harris found that the 
Mainland Reorganisation was a set of “collective insolvency proceedings”, and could therefore be recognised by the 
Hong Kong Courts following the established common law principles. 
 
However, Mr. Justice Harris refused to impose a stay of the Hong Kong Actions for the following reasons:- 
 
1. The Court would not deprive a party of its right to rely on an exclusive jurisdiction clause unless a compelling 

reason was demonstrated. 

 

2. The Administrators had not demonstrated a compelling reason for the Court to depart from the exclusive 

jurisdiction clause. In making this ruling, Mr. Justice Harris dismissed the Administrators’ argument that the Hong 

Kong Actions should be stayed because the Plaintiffs had submitted proofs of debt in the Mainland Reorganisation, 

ruling that there was a distinction between legal proceedings to adjudicate contractual rights and proceedings to 

recover a debt from a debtor subject to foreign insolvency proceedings, and the submission of a claim in foreign 

insolvency proceedings did not create an absolute bar to a creditor seeking adjudication of the claim in another 

jurisdiction unless they were trying to obtain more than they would obtain if they proved in the insolvency 

proceedings. The Plaintiffs only sought declaratory relief establishing their rights under English law in relation to 

the Keepwell Deeds: hence they only sought to invoke a purely adjudicatory jurisdiction of the Hong Kong Courts. 

 

3. Many of the issues central to the determination of the Hong Kong Actions were matters of English Law, and for a 

number of reasons the Hong Kong courts would be better placed than the Beijing courts to determine issues of 

English law. Mr. Justice Harris said that it would be “extraordinary” and would “demonstrate a startlingly lack of 

comity” if the Beijing No.1 Intermediate People’s Court did not give weight to a decision of the High Court of Hong 

Kong on a contractual dispute under English law determined pursuant to an exclusive jurisdiction clause.   

Finally, Mr. Justice Harris suggested that it might be possible for the Beijing No.1 Intermediate People’s Court and the 
Hong Kong Court to agree a way to move forward cooperatively. He said that cross-border insolvency and assistance 
of foreign proceedings “does not involve a contest between courts” and instead “the courts aim to work together to 
implement fair and efficient insolvency processes whilst respecting the substantive law and procedure of each other’s 
jurisdiction”. The Judge observed that it appeared that the Administrators had not complied with the request he had 
made in a call over hearing to explain to the Beijing No.1 Intermediate People’s Court the difficulties created in relation 
to the recognition application by the Keepwell Deeds and the possibility of the two Courts co-operating to resolve these 
issues. 
 
Implications  
 

The authors take the view that Mr Justice Harris’s decision makes the best of a difficult situation. Using English and 
Commonwealth authority (from both the pre- and post-Handover period) he has granted the recognition to the 
Administrators that Hong Kong case law and international comity demands, but at the same time has respected the 
exclusive jurisdiction clause and carved out the Keepwell Deeds issue for adjudication in the Hong Kong courts. 
 
Were the PUFG Mainland Reorganisation taking place in a common law jurisdiction, it might be hoped that the courts 
of the relevant country would respect this decision and work with the Hong Kong court as desired by the Judge. It 
remains to be seen how the Beijing No.1 Intermediate People’s Court, operating in a Civil law jurisdiction without a 
strong insolvency tradition, will react to the decision. The decision may pave the way for the Hong Kong and Mainland 
courts to work together in a more coordinated approach in the management of this matter and other cross border 
insolvencies, or may precipitate a jurisdictional war. We suspect that similar cases will arise in the future, and the 
attitude of the PRC courts will be critical. 
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Guideline on Banking Services for Persons with Dementia 

– Fine balance between autonomy and protection 
 
Sherlynn Chan and Hazel Wong 

 
The Hong Kong Association of Banks (HKAB) issued a new Guideline on Banking Services for Persons with 
Dementia on 10 December 2021 (Guideline). The Guideline is applicable to all banks providing retail banking 
services and aims to ensure that persons with dementia can continue to enjoy banking services while protecting 
their assets in banks and promoting good management of their banking affairs. 

Background 

The Guideline was introduced in light of Hong Kong’s ageing population and the increasing number of elderly who 
are affected by dementia – a progressive deterioration of cognitive functioning of the brain, affecting amongst other 
things, the ability to make complex decisions and which interferes with daily activities. 

The Guideline provides retail banks with principles to follow in dealing with customers with dementia and allows 
the banks to provide basic banking services to persons with dementia with withdrawal and transfer limits so that 
such customers can continue to maintain autonomy in handling their daily expenses, while the more substantial 
assets and funds are protected and accessible only by the duly appointed Attorney under an Enduring Power of 
Attorney (EPA). Banks are also required to take appropriate protective measures, including not to promote any 
investment, insurance, MPF, credit card or credit facility products to customers suffering from dementia. 

The Guideline aims to strike a balance between offering adequate protection to persons with dementia while 
respecting their autonomy and freedom, which is often a difficult line to draw. For those who retain some mental 
capacity, the Guideline promotes assisted decision-making, meaning that persons with dementia are supported 
and assisted in making their own financial decisions, insofar as practicable. This is contrasted with substitute 
decision-making, where all financial decisions are made on behalf of a mentally incapacitated person (MIP) who 
has lost decision-making abilities to manage his/her financial affairs by reason of mental incapacity. 

Furthermore, the Guideline is particularly useful in light of the risks of elderly financial abuse, both generally and 
in the context of banking services, as trading or investment scams and cases of transferring assets of the elderly 
without consent are on the rise. 

Current legal framework in Hong Kong 

The cornerstone legislation in Hong Kong on mental capacity related issues is the Mental Health Ordinance, Cap 
136 (MHO), which was enacted in 1962. It consolidates all previous laws relating to the protection of mentally 
incapacitated persons in respect of their healthcare, medical treatment and management of their property and 
affairs. 

Part II of the MHO deals with the management by a Court appointed Committee of the property and financial affairs 
of a person who, after being certified by doctors that by reason of their mental incapacity, is unable to manage 
their own financial affairs.  

Usually family members are appointed, but in highly contentious family disputes or where there is alleged improper 
dealing of financial assets, an independent Professional Committee (usually lawyers or accountants) may be 
appointed. The Committee is under the supervision of the court and is required to submit annual accounts with 
supporting invoices to ensure that funds of the person without mental capacity are not being used improperly. 

It is also possible for a person with mental capacity to execute an EPA under the Enduring Powers of Attorney 
Ordinance, Cap. 501, to appoint Attorney(s) to manage specific financial affairs in case the person suffers from 
mental incapacity at a later stage. 

Recent Court cases 

In recent years, the court has dealt with more and more cases involving MIPs and banking service providers, which 
brings into light the importance of mental health, the elderly and capacity law in the banking and finance industries. 

In Dynamic Assets Management Ltd v Choi Chau Chung by Choi Lam Hung, Guardian ad Litem (HCA 1566 of 

2015), Dynamic Asset Management Limited (Dynamic Asset) was a registered money lender. In 2015, Dynamic 
Asset entered into a loan agreement with Mr. Choi, the defendant borrower, under which a loan of HK$1.5 million 
was advanced to Mr. Choi (Dynamic Asset Loan Agreement). At the relevant time, Mr. Choi was aged 74 years 
old and had been diagnosed with dementia. Dynamic Asset claimed against Mr. Choi for his default under the 
Loan Agreement, and in defence it was argued that Mr. Choi was mentally incapacitated at the time of signing the 
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Dynamic Asset Loan Agreement and could not understand the nature and effect of it. It was further argued that 
such mental incapacitation was apparent to any persons dealing with Mr. Choi, and Mr. Choi was being 
manipulated. The judge found on a balance of probabilities that Mr. Choi was not ostensibly sane and that Dynamic 
Asset knew, or ought to have known of his incapacity. Consequently, the loan was unenforceable and illegal. 

In K Cash Limited v So Wang Fung by So Wang Ming his guardian ad litem (CACV 93/2020), K Cash Limited 
(K.Cash) was a licensed money lender. In 2014, a Mr. Chan who befriended the Defendant told the Defendant he 
could borrow money on their behalf, and persuaded and arranged for the Defendant to enter into a Loan Agreement 
for HK$600,000 (K.Cash Loan Agreement). At the relevant time, the Defendant was a MIP who was capable of 
performing the ordinary activities of daily living but vulnerable to exploitation by others and mentally incapable of 
managing and administering his property and affairs. K.Cash commenced proceedings when the Defendant failed 
to make any repayments and the District Court held that the Defendant entered into the K.Cash Loan Agreement 
as a result of collusion between K.Cash and others (including Chan) to cheat him of the money purportedly 
borrowed. In upholding the decision, the Court of Appeal held that the evidence spoke for itself that the Plaintiff 
knew of the Defendant’s incapacity and that the K.Cash Loan Agreement was therefore illegal and unenforceable 
against the Defendant under s.27 of the Money Lenders Ordinance. 

From these two cases, we can see how prevalent financial abuse in relation to MIPs is and the recent approach 
of the court. 

The fine balance between autonomy and protection 

Since dementia is a progressive disease and mental capacity is time and task-specific, it is possible for early-stage 
dementia patients to retain a certain level of mental capacity which allows them to perform simple transactions 
such as paying for groceries and other daily necessities. 

Hence, persons with dementia also need to access basic banking services to meet their daily needs. In view of the 
prevalence of dementia across the elder population in Hong Kong, it is important for banks to account for the 
different needs of persons affected by dementia and ensure their financial assets are adequately protected. 

Based on the current legislation, it is important for the general public and financial institutions to be aware of these 
risks and seek proper legal advice in the administration and management of the financial affairs of persons without 
mental capacity. 

While persons with early dementia may benefit from the scheme under the Guideline, in the absence of a validly 
executed EPA, applications under Part II of the MHO will still be required for those who are certified to have lost 
their mental capacity in managing their property and affairs to ensure that their assets are protected and properly 
managed under the court’s supervision. 

Conclusion 

Our Vulnerable Client and Private Wealth practice welcomes the publication of the Guideline 
(https://www.hkab.org.hk/DisplayArticleAction.do?sid=5&ss=31) and believe this is a positive way forward for both 
the banking and legal industries as well as the general public. Retail banks are given 12 months to formulate 
operational details and implement the recommendations included in the Guideline. We hope that the Guideline will 
increase public awareness of mental capacity issues in light of the pressing phenomenon of an ageing population.  

 
 

The “Letters of No Consent” Regime was held 

unconstitutional by the Court of First Instance 
 
Peter So and Victor Wong 

 
On 30 December 2021, Coleman J delivered an important judgment in Tam Sze Leung v Commissioner of Police 
[2021] HKCFI 3118, where he held that the regime under which “letters of no consent” (LNC regime) are issued by the 
Commissioner of Police (Commissioner) in the context of section 25A of the Organised Serious Crimes Ordinance, 
Cap. 455 (OSCO) is unconstitutional on the grounds of ultra vires, not being “prescribed by law” and being a 
disproportionate interference with the fundamental right to use property under Article 105 of the Basic Law. 
 
 
 
 
Background 
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The LNC regime arises out of sections 25 and 25A of OSCO.1 Section 25 creates the offence of dealing with proceeds 
of an indictable offence, while section 25A creates the offence of failing to disclose a suspicious transaction. Section 
25A(2)(a) of OSCO provides a statutory defence for banks and financial institutions who have reported a suspicious 
transaction and have obtained the consent of an authorised officer to deal with the property in question. This provision 
gives rise to the LNC regime.   
 
Upon receiving a suspicions transaction report, the Joint Financial Intelligence Unit (JFIU) may issue a letter of consent 
to the party making the disclosure to deal with the relevant funds or a letter of no consent to the party making the 
disclosure. Where the Commissioner has issued LNCs stating that recipients of the LNCs do not have the 
Commissioner’s consent to deal with the funds, while the LNCs are not binding upon the recipients, the recipients would 
invariably follow the LNCs and freeze the accounts. 
 
In this case, the Securities and Futures Commission (SFC) referred the matter to the Police for investigation against 
the Applicants for the suspected offence of money laundering under section 25 of OSCO, following the SFC’s 
investigation on suspected stock market manipulation (pump and dump). The Commissioner issued LNCs to four 
banks, causing around HK$30 million to HK$40 million in 12 accounts to be frozen. The LNCs were in place for roughly 
10 months before restraint orders were granted. 
 
The Court of Appeal’s decision in Interush 

 
In Interush Ltd v Commissioner of Police [2019] HKCA 70, [2019] 1 HKLRD 892, Hon Cheung, Yuen JJA and G Lam 
J unanimously rejected an application by way of judicial review for a declaration that sections 25(1) and 25A of OSCO 
are unconstitutional for being inconsistent with various protected rights under the Basic Law and the Hong Kong Bill of 
Rights Ordinance, Cap. 383.  
 
In Interush, the Commissioner took the stance that LNCs do not operate as if they were informal restraint orders. The 
Court of Appeal in that case held that the restraint order regime in OSCO is not comparable with the LNC regime since 
as opposed to a restraint order, the LNC regime does not freeze the bank account and the freezing of the account is 
an act carried out by the financial institution itself. The Court of Appeal concluded that both statutory provisions and the 
LNC regime are constitutional.  
 
The difference between Interush and Tam 

 
Unlike Interush, the Applicants in Tam did not challenge the constitutionality of sections 25(1) and 25A of OSCO. The 
Applicants only contested the constitutionality of the LNC regime. Furthermore, unlike Interush, in Tam, the banks had 
no prior relevant suspicion until being alerted by the JFIU to the fact that investigations concerning suspected money 
laundering activities were being conducted. The banks were urged by JFIU to file suspicions transaction reports, which 
the banks subsequently did. Critically, unlike Interush, the Commissioner took the stance in Tam that the LNC regime 
constitutes an “informal freezing” of bank accounts. 
 
Ground: Ultra vires 
 

The court held that there is a “high threshold” to be met in order to find a statutory intention for the LNC regime to be 
utilised as it has been used. The court held the view that the LNC regime enables the Commissioner to freeze property 
indefinitely, without having to satisfy any court that the freezing is appropriate, and without having to meet expressly 
stated procedural safeguards. In fact, in Tam, the contact from the police triggered an informal freezing of the accounts 
for around 10 months, a period significantly in excess of the long-stop first 6-month period obtainable from the court by 
way of the restraint order. The court also held that nothing in the language or purpose of section 25A(2)(a) of OSCO 
necessitates the implication of the relevant power under the LNC regime. As such, the court held that the LNC regime 
is ultra vires. 
 
Ground: Not prescribed by law 

 
As to whether the prescribed by law requirement is satisfied, the court considered that (i) there was no sufficient clarity 
to be found in OSCO itself on the scope of the Commissioner’s power and the manner of its exercise (which perhaps 
also reflects the fact that the LNC regime is ultra vires), and (ii) the law did not provide adequate effective safeguards 
against abuse, since the court doubted whether judicial review or civil proceedings against the banks would provide 
appropriate safeguards against abuse. The court concluded that there are “systematic problems” in the LNC regime. 
 
 
 
Ground: Not Proportional 

 

                                                
1 Note that similar provisions exist in section 25A of Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405) and 
section 12 of United Nations (Anti-Terrorism Measures) Ordinance (Cap. 575) 
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The standard adopted by the court is that the LNC regime should be held lawful unless it is manifestly without 
reasonable foundation. The court accepted the Applicants’ submissions that there are “myriad alternatives” for the 
Commissioner to tackle money laundering at an early stage of investigation. In particular, considering that the LNC 
regime “can operate, and is operated, without temporal limitation yet with only internal intermittent review of justification, 
itself apparently lacking any proportionality assessment the longer the period of operation continues”, the court 
concluded that no reasonable balance has been struck between “the societal benefits of the encroachment” and “the 
inroads made into the constitutionally protected rights of the individual” (i.e. the fundamental right to use of property 
under Article 105 of the Basic Law). 
 
Implications 
 

Coleman J’s decision overthrows the LNC regime. It remains uncertain as to how authorities will treat the LNC regime 
as a result of this decision. It is likely that the Commissioner will appeal against this decision. For the time being, until 
the Court of Appeal clarifies the situation, banks and financial institutions are bound by their statutory duty under OSCO 
and shall continue to exercise their independent judgment when making reports on suspicious transactions, in particular 
and if necessary, they should continue to freeze the accounts, whether pursuant to the contractual mandate and/or as 
a result of the LNC issued by JFIU, in order to protect themselves against the risk of committing the dealing offence 
under section 25 of OSCO. 
 
 
 
 

Deacons’ new International Arbitration Newsletter 
 
We are pleased to announce the launch of our new International Arbitration Newsletter. For our readers’ convenience, 
and to cater for those with a particular interest in arbitration, in future, all arbitration-related articles will appear in our 
International Arbitration Newsletter, rather than our LADR Newsletter. You may view the first edition here. If you do not 
wish to receive further editions, please let us know: deacons.news@deacons.com  
 
Our arbitration lawyers are experienced in all aspects of arbitration – the drafting of dispute resolution procedures to 
be included in contracts, conducting arbitration proceedings and enforcing/setting aside of arbitral awards. We are 
particularly known for handling high profile, high value, multi-jurisdictional and cross-border arbitration related to 
commercial disputes, construction, and energy and resources disputes. We also advise clients on arbitration of 
disputes involving Belt and Road projects. 
 
Members of our team are regularly retained as arbitrators themselves in Hong Kong and Mainland China, hold key 
positions with leading arbitral institutions and are on a number of arbitration panels. We work closely with domestic and 
global businesses, government organisations, and foreign law firms, to assist clients who are parties to arbitrations 
under the Hong Kong International Arbitration Centre (HKIAC) and China International Economic and Trade Arbitration 
Commission (CIETAC) rules, as well as those of major arbitral bodies such as the International Court of Arbitration of 
the International Chamber of Commerce (ICC), United Nations Commission on International Trade Law (UNCITRAL) 
and others. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.deacons.com/wp-content/uploads/2022/02/20220207_International-arbitration-newsletter_ENG.pdf
mailto:deacons.news@deacons.com


 

7 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Joseph Kwan 
Partner 
joseph.kwan@deacons.com 
+852 2825 9324 
 

Richard Hudson 
Partner 
richard.hudson@deacons.com 
+852 2825 9680 

 

Carmen Ng 
Partner 
carmen.ng@deacons.com 
+852 2825 9502 

KK Cheung 
Partner 
k.k.cheung@deacons.com 
+852 2825 9427 
 

Joseph Chung 
Partner 
joseph.chung@deacons.com  
+852 2825 9647 
 

Justin Yuen 
Partner 
justin.yuen@deacons.com 
+852 2825 9734 

Paul Kwan 
Partner 
paul.kwan@deacons.com 
+852 2826 5354 
 

Peter So 
Partner 
peter.so@deacons.com 
+852 2825 9247 
 

Sherlynn Chan 

Partner 
sherlynn.chan@deacons.com 
+852 2825 9328 

Want to know more? 

The information contained herein is for general guidance only and should not be relied upon as, or treated as a substitute for, specific advice. Deacons accepts 
no responsibility for any loss which may arise from reliance on any of the information contained in these materials. No representation or warranty, express or 
implied, is given as to the accuracy, validity, timeliness or completeness of any such information. All proprietary rights in relation to the contents herein are hereby 
fully reserved. 
0222 © Deacons 2021 

                  www.deacons.com  

mailto:joseph.kwan@deacons.com
mailto:richard.hudson@deacons.com
mailto:carmen.ng@deacons.com
mailto:kwokkit.cheung@deacons.com
mailto:joseph.chung@deacons.com
mailto:justin.yuen@deacons.com
mailto:paul.kwan@deacons.com
mailto:peter.so@deacons.com
mailto:sherlynn.chan@deacons.com

